
Health is universally recognized as an essential good. Health is man’s greatest 

possession, for it lays a solid foundation for happiness. According to Buddha, of all the gains, the 

gains of health are the highest and the best.
1
 Health is not only a quintessential good for leading a 

happy life for an individual but it is also necessary for all productive activities in the society. 

Charaka, the renowned Ayurvedic physician is known to have said: ‘Health is vital for ethical, 

artistic, material and spiritual development of man’.
2
 

Health is often taken as identical with physical well-being or freedom from disease. 

According to World Health Organization, health ‘is a state of physical, mental and social well-

being and not merely the absence of disease or infirmity’. The definition provided by WHO 

underlines health as an integral part of what individuals need in order to realize their full 

potential and derive satisfaction from life. Health is therefore, not an end in itself but it is a 

means towards the fulfillment of the latent possibilities of us all and also a means of ensuring an 

acceptable quality of life.  

 

WHY RIGHTS OF PATIENTS? 

 

Medicine is essentially concerned with the relationship between doctors and patients and 

to a lesser extent hospitals and other institutions.
3
 Between the doctor and patient there is an 

inevitable imbalance or disequilibrium of power. As Ian Kennedy
4
 notes ‘the doctor has 

information and skill which the patient, who lacks these, wishes to employ for his benefit’. 

Among the powers possessed by the physician is the privilege to touch and even invade the body 

of another and as a consequence exercise control to a greater or lesser extent over that person. 

Moreover, the vulnerability of the sick makes them easily subject to violations of their rights and 

more affected by the shortcomings of social and health administrations.
5
 The powers of the 

physician therefore, must be subject to control and scrutiny. By conferring specific rights to 
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patients, the exercise of the doctor’s power could be set within the permissible limits of ethics 

and law. 

There have of course, been doctors or healers in the past too and they held control over 

human health. Over the years, especially after Second World War, medicine changed from what 

was essentially an art into a discipline increasingly grounded in science. The modern face of 

medicine is dominated by astonishing range of options like assisted reproduction; developments 

in genetic diagnosis and organ transplantation, stem cell research to name a few. The underlying 

issues which permeate these technological advancements in medicine are respect for autonomy, 

personhood, for justice and sanctity of life. Today, well-informed patients are beginning to assert 

these rights in their private dealings with professionals in the health field. 

Also, the public’s interest in medical issues has risen in quantum leaps in recent times. 

Professionals such as lawyers, philosophers, theologians and doctors themselves have begun the 

process of discussing and analyzing the problems and dilemmas that arise in the practice of 

modern medicine.
6
 Patients have also become more aware of their rights. There are indications 

that in the future, medico-legal cases may not be restricted to the traditional medical negligence 

action, but may be opened out to the possibility of rights based actions brought by patients who 

wish to explore the legal relationship with their doctor.
7
 

Developments in the systems of healthcare have implications for medical practice and the 

care of patients. Governments are paying increasing attention to medical issues for many 

reasons: in particular the growing burden of bureaucracy, especially in hospitals, new 

developments in computer technology, data recording and management techniques and the rapid 

advances in medical and health science and technology that have hastened the change in patients’ 

expectations.
8
 The State’s pledge to ‘health for all’ movement stresses inter alia encouragement 

of individual choice and the opportunity to exercise it freely, and the commitment to build 

appropriate mechanisms to ensure the necessary quality of care. Hence, this thesis places all 

ethical and legal questions in the context of patients’ rights. 

Rights of patients can be divided into individual and social rights. The goal of social 

rights is to safeguard the participation of men in the achievements of society; whereas individual 
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rights aim at the protection of the individual spheres and of liberty.
9
 As to health, social rights 

are mainly expressed in the right to health care and individual rights are expressed in the right to 

be treated, right to autonomy and right to privacy. This study delves deeply into both social and 

individual rights of patients. 

 

PATIENTS RIGHTS IN INDIA 

 

 Physicians in India have always held disproportionate power over their patients, and 

classical paternalism in physicians’ behavior is the rule rather than an exception.
10

 Therefore, 

patients’ rights in India are indirect rights, which arise or flow from the obligations of a 

physician or healthcare provider. For example, Indian Medical Council (Professional conduct, 

Etiquette and Ethics) Regulations, 2002 deals with the duties and responsibilities of physicians in 

addition to certain rights of patients. However, it must be emphasized that this code does not 

represent patients’ rights and those mentioned are only incidental to the duties and 

responsibilities of physicians. 

 The need for the study assumes more significance as in India; the rights of the patients 

are not reduced in writing in any statutory or codified form. Rights of patients in India basically 

emanate from the Constitution, human rights, consumer rights, code of ethics of medical and 

nursing profession. Though, the Government of India has enacted plethora of legislations on 

health and healthcare, these legislations are piecemeal and address its objectives without 

contextualizing them in the overall context of patients’ rights. Further, these legislations 

unfortunately does not mention about the patients’ right and the observance of medical ethics. 

Also, if rights of patients are violated, the only recourse for patients in India is to approach the 

consumer courts. Violation of patients’ rights is not recognized as a cognizable offence in India 

as it is in some of the other countries. Though regulatory bodies, scientific review committees, 

ethics committees and NGOs have tried their best in ensuring certain basic rights for patients, the 

studies have shown that their efforts have fell short of providing a comprehensive framework for 

the provision of rights for patients. With an increasing number of corporate hospitals, healthcare-

related issues and research trials, there is a need to build a better mechanism for protection of 
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rights of patients in our country. It is against this backdrop the topic ‘rights of patients’ have 

been chosen. 

  

SCHEME OF CHAPTERS 

 

The work of the thesis has been divided into seven chapters. 

The end of medicine depends in great part on the understanding of the nature of health 

and illness. Therefore, in the first chapter, an attempt has been made to understand the concept of 

health, its philosophical nature, how far health is an enforceable human right, confusions 

regarding many of the public policy issues and also the ethical concerns that loom over the 

decisions made by medical practitioners while protecting the rights of patients. 

Conventionally, patients’ rights were protected through ethical rules or codes of conduct. 

These codes acted as guidelines that the medical professionals imposed in order to ensure that 

doctor’s behavior towards their colleagues and their patients met appropriate standards. Though, 

doctors were under a duty to act in their patients’ best interests, it was doctors who decided what 

those interests were. Thus, for centuries the focus of all the discussions on rights of patients has 

been centered on the ‘particular obligation’ of individual physician towards their patient’s. Until 

1970s, giving protection to patients did not include a meaningful role for the patient in the 

decision-making process.  Reforms in health systems, progress in medical technology, respect 

for human rights, and other relevant factors like changing doctor-patient relationship have 

influenced patients’ status in health services. The right of patients for the first time was 

announced in French National Assembly in 1973 by stipulating that ‘every patient has the right 

to have his or her own bed’. Since then there has been major legal development in both 

international and national level. The second chapter therefore, provides a brief historical 

overview of the changing doctor-patient relationship and explains how patient’s rights were 

protected through different ages. The chapter also makes an attempt to define the term ‘patient’.  

Medicine is an ethical profession and a doctor is deeply confronted with complex and 

sensitive medical issues coupled with the increasing public demand in decision- making process 

in the modern day advanced technological era. Though, in the past, it was acceptable for doctors 

to base their decisions on conscience, intuition, received wisdom, and codes of practice, changes 

in the nature of the doctor-patient relationship and in the accountability of doctors have 



demanded a more formal and explicit approach to medical ethics. Doctors are increasingly 

required to explain and justify their decisions to patients, other health care workers, the media, 

regulators, and the courts, and to each other. In order to do so they need skills in ethical 

reasoning combined with an understanding of the law and knowledge of professional guidance. 

Hence, the third chapter focuses on various theories relating to medical ethics. 

The 58
th

 session of the World Health Assembly in 2005 defined universal health care as 

providing access to key promotive, preventive, curative, and rehabilitative health interventions 

for all at an affordable cost.
11

 However, the goal of a comprehensive, high quality medical care 

that is freely available to all on the basis of medical need is difficult in the face of steadily 

increasing costs. Also, limited funding puts pressure on health providers and medical 

professionals and inevitably results in some patients being denied the medical treatment which 

they need. Hence, the fourth chapter focuses on the question whether a patient has a ‘right’ to 

receive medical treatment? Once a patient overcomes the hurdles of scarcity of resources the 

law’s focus turns to the quality of medical care offered to the patient. Thus, the chapter also 

examines the role of physician in ensuring quality care to patients. 

Values inherent in fundamental human rights are notions of respect for the individual and 

for self-determination, on which the rights of patients are founded. The imperative of individual 

autonomy in healthcare requires that patients cannot be compelled to accept treatment which 

they do not want, no matter how painless, beneficial and risk-free the treatment may be and no 

matter how dire the consequences of refusal of treatment. The legal principle of consent is the 

conceptual mechanism through which the patient’s right to self-determination is guaranteed and 

safeguarded. Thus, the fifth chapter examines the ethical underpinnings of the whole concept of 

consent and also the essential elements which have to be satisfied in order for a competent 

patient to give a valid consent. For a significant category of patients, informed consent is 

unattainable due to lack of mental capacity or maturity. These incompetent patients may be 

temporarily, or even permanently, incapable of exercising an autonomous choice regarding 

healthcare and thus, alternative means of authorizing treatment must be adopted. The chapter 

also discusses as to who makes healthcare decisions in respect of incompetent patients and on 

what basis. 
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For proper diagnosis and treatment it is essential that in the course of treatment a patient 

discloses truthfully to the physician about his illness. This may sometimes involve disclosure of 

personal and sensitive information to the doctors and it is the duty of the physician to maintain 

the confidence of his patient. In the modern day, most of the information acquired by physician 

is recorded and preserved at the hospitals and these medical records are no doubt regarded as the 

property of the hospital by law. There are circumstances in which medical professionals are 

encouraged or even required to report their observations or patient test results to third parties, 

sometimes law enforcement officials, in which such a breach of duty has come to be seen as 

acceptable. Of late, the medical community, the courts, and society have been struggling in 

particular with whether the breach of the duty of confidentiality by a physician is permissible or 

to be encouraged. The sixth chapter firstly, examines the concept of privacy. Secondly, it 

demonstrates the ethical and legal justification for protecting patient confidentiality. After having 

established a right to medical confidentiality, the chapter looks into the numerous exceptions to 

the right which exist due to the need to balance an individual’s privacy against competing social 

needs. Finally, even though medical records are considered as an exclusive property of hospital 

or health care institutions; patient’s right to gain access to their medical records is also discussed. 

Finally, the thesis concludes with the summarization of the entire chapters. It put 

forwards some constructive suggestions and recommendations for effective protection of rights 

of patients in India. 

 

 

 

 


